





MARYLAND STATE BAR ASSOCIATION
SUBMISSION FOR MARYLAND BAR BULLETIN
February 2019
Construction Law Edition 

	
ARBITRATE THE BASTARD!
Waiving Arbitration Provisions

by Kenneth A. Vogel, Esq.

Arbitrate the Bastard!  Somehow, it just doesn’t have a ferocious ring to it.  How does one get into arbitration?  How can one get out?

Construction contracts typically have arbitration provisions as the mandatory dispute resolution procedure.  In a past article, this author discussed cases in which non-parties to an arbitration contract can be compelled to arbitrate.  (“I Didn’t Sign It!” MSBA Bar Bulletin, Nov. 2018).  This article looks at how a party who signed a contract with an arbitration provision can nonetheless avoid mandatory arbitration.

Arbitration is a voluntary procedure.  Parties agree to arbitration by contract.  After a dispute arises, parties to a contract with an arbitration clause might decide that they would rather have the court resolve their dispute.  The parties can simply agree to opt out of arbitration.  They have a right to mutually and voluntarily waive the arbitration provision by amending their contract.  There are a number of reasons why they might do this.  Arbitration can be expensive.  Large ADR providers such as the AAA and JAMS charge administrative fees which greatly exceed court filing fees.  The arbitrators on their panel charge from $600 to $800 or more per hour, generally split between the parties.  On the other hand, judges are paid by the taxpayers.  These high arbitration fees exclude some matters such as home warranty arbitrations and the like, which are done by panels providing a reasonable pre-determined flat fee. 

For a large construction case, the cost of arbitration is not much compared with the amount of money at stake.  But for a small case, perhaps under $50,000 to $100,000, the cost of an arbitration proceeding can become disproportionate to the amount in dispute.  Going to court might be much cheaper.

This is easier said than done.  The arbitration clause was inserted in the contract by one or both sides for a reason.  Parties might be hesitant to modify their contract once the dispute has arisen.  Thus, high arbitration costs may very well act as a deterrent to a party filing for the arbitration.  Ironically, this might even deter the very party who put the arbitration provision in its contract in the first place!

The arbitration requirement may be modified, limited, waived or abandoned by the conduct of the parties.  If one side to a contract with an arbitration clause elects to file a lawsuit, the other side, the defendant, has a choice.  If it prefers to arbitrate, the defendant can file a motion in court to stay the litigation and to compel arbitration.  These motions are generally granted as arbitration agreements are enforceable.  However, a defendant has the option to file his preliminary motions in court, to answer the complaint, to make his counterclaim and to proceed with the court case as if the contractual arbitration clause did not exist.  

Assume that the court proceeding is not progressing in the way one side wishes it had because of unfavorable court rulings.  Can an unhappy side in court then change its mind and demand that the litigation be stayed pending arbitration?  Probably not!  When addressing waiver, courts consider the amount of litigation that has occurred, the length of time between the start of the litigation and the arbitration request, and whether prejudice has been established.   Prejudice is the largest factor.  The courts will determine if the opposing party is procedurally and substantially harmed by enforcing the arbitration clause and whether the opposing party will incur excessive costs and delay by shifting to arbitration.  Obviously the party that filed the court action waived arbitration.  Some courts have held that the mere filing by a defendant of a Fed. R. Civ. P. 12(b) or MD Rule Civ. 2-322 motion to dismiss on legal or procedural grounds for might constitute its waiver of arbitration.  

Waiver may also be used as a contract defense.  A party argues that the court should not enforce that contractual provision against it.  Under the Federal Arbitration Act, the rights and liabilities of the parties are controlled by the state law of contracts.  Waiver occurs when a party takes actions inconsistent with an intention to enforce the arbitration clause.   The arbitration clause can also be attacked using general contract defenses, such as fraud, coercion, or lack of capacity.

A general contractor seeking to collect its fee against its customer needs to be careful about who it uses as its debt collector.  The Maryland Court of Appeals in 2017 found that a debt collector waived the arbitration provision of a credit card contract by filing a small claims action in MD District Court. The debt buyer was unlicensed under the Maryland Collection Agency Licensing Act.  The debtor collaterally attacked the District Court judgment against him.  The debt purchaser’s judgment was therefore invalidated due to its lack of a state license.  The filing of the lawsuit also precluded it from seeking arbitration as an alternative method to collect on the debt.  Put another way, you can’t dip your foot in the pool without taking a swim. 

In class action suits, the 11th Circuit found that the court has no jurisdiction over unnamed putative plaintiffs as to waiver.  The defendant could not file a conditional arbitration motion against possible future adversaries as the court did not have jurisdiction over those potential members of the class. 

Public policy or state law might permit a party to avoid an arbitration provision.  For example, a proceeding which puts an unfairly high cost on a participant might not be enforceable.  So might a clause which requires that arbitration take place out of state.  

Home improvement contractors who sign construction agreements with elderly homeowners might find that a court will not enforce the arbitration provision in its agreement under the right set of circumstances.  This can profoundly affect the cost of the litigation for a general contractor who might have otherwise planned on being self-represented in an arbitration forum.  The company might then be compelled to engage an attorney to represent it in court.  
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